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CRIMINAL INVESTIGATION (COVERT POWERS) BILL 2011 
Committee 

Resumed from 14 June. The Chair of Committees (Hon Matt Benson-Lidholm) in the chair; Hon Michael 
Mischin (Attorney General) in charge of the bill. 

Clause 5: Terms used — 
Progress was reported after the clause had been partly considered. 

Hon MICHAEL MISCHIN: I want to ensure that we are all dealing with the right matter in the right order. I 
understood that on the last occasion, the debate was adjourned on a motion from Hon Adele Farina to introduce 
an amendment that was on supplementary notice paper 210 issue 8. I think we were in the midst of some debate 
on that, from the reading of Hansard that I have. That amendment needs to be disposed of. 
By way of explanation, the government has considered the issues that were raised during the debate and the 
committee’s concerns regarding the breadth of any potential prescription of offences by way of regulation. I 
foreshadow that the government will oppose the amendments that have been moved by Hon Adele Farina and 
will propose the amendment to clause 5 to delete lines 26 and 27 on page 6 and insert a far more detailed list of 
offences that will be covered under the definition of “relevant offence” under the bill.  

The CHAIR: The Attorney General will move the new amendment on the sheet that has been circulated.  

Hon MICHAEL MISCHIN: I also wanted to clarify what stage we had reached and which particular 
amendment we are dealing with. I believe that we were debating amendment 2/5. The government will oppose 
that amendment and will oppose amendment 3/5 but will be introducing this amendment that we are about to 
deal with as an alternative.  

Hon KATE DOUST: I thank the Attorney General for what he has had to say. I have been through the schedule 
that we were dealing with and have referred to my notes. The new amendment that he has put on both notice 
papers today is the amendment that was moved by the Minister for Energy when we last dealt with this 
amendment. This is not an amendment that was moved by Hon Adele Farina. This is the amendment that was 
moved by the Minister for Energy, which came about as a result of discussion within this chamber, and the 
government came back and presented this amendment.  
Hon Michael Mischin: I don’t think it’s been moved yet.  
Hon KATE DOUST: That is fine. I wanted to clarify that. It was not moved by Hon Adele Farina; it was moved 
by the Minister for Energy.  
The CHAIR: I think some clarification is required because although I was not in the chamber, I am slightly 
confused at this stage.  
Hon MICHAEL MISCHIN: I think it is important that we spend a bit of time trying to work out where we are. 
My understanding was—I may be wrong—that Hon Adele Farina had moved amendment 2/5 on the 
supplementary notice paper, which is based on the committee recommendations. Hon Linda Savage was 
speaking to that on the last occasion and that is when debate was adjourned.  

Hon Kate Doust: She had finished saying what she had to say.  

Hon MICHAEL MISCHIN: That has been completed, then. I do not think there has been a vote on that 
particular amendment.  
The CHAIR: You are saying that the question has not been put relating to amendment 2/5—to delete lines 26 
and 27 on page 6. 

Hon MICHAEL MISCHIN: I understand that it has not been put but I may be wrong about that.  

I am obliged to the Clerk of the house for having clarified with me his understanding of the progress that had 
been made and the stage we had reached. I understand that amendment 2/5 on the supplementary notice paper 
had been discussed but it had not been moved.  

Hon Kate Doust: That is correct.  

Hon MICHAEL MISCHIN: In the circumstances, given that I propose that those lines be deleted, and given 
the amendment that I have foreshadowed and that appears on the supplementary notice papers circulated today, I 
will either not oppose a motion to delete lines 26 and 27 on page 6, or, if Hon Adele Farina does not propose to 
move that motion, I will move that motion.  

Hon ADELE FARINA: I am a bit unclear about what is going on. I thought the Attorney General said that I had 
moved the amendment at 2/5. Is the position now that I have not? 
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The CHAIR: You are certainly correct in that regard. You have not moved the amendment to delete lines 26 and 
27 at page 6.  
Hon ADELE FARINA: I propose that consideration of clause 5 be deferred until after consideration of part 5 of 
the bill, given that we have just been provided with this new wording today. Even though it was prepared in July, 
this is the first time that we have had an opportunity to see it and consider it. While it may address one part of the 
amendment that the committee has proposed in relation to this provision, it does not deal with the whole concern 
of the committee, and that is addressed in the committee’s proposed amendment 3/5. I would now like to move 
that consideration of clause 5 be deferred until after consideration of part 5 of the bill.  

Further consideration of the clause postponed until after consideration of part 5, on motion by Hon Adele 
Farina. 
Clauses 6 to 8 put and passed. 
Clause 9: Non-application of certain Acts — 
Hon ADELE FARINA: I move — 

Page 8, line 12 — To insert after “Part” — 

for 30 years after the commencement of this section 
The committee’s recommendation picks up concerns that were raised by the Information Commissioner about 
the fact that it is proposed in the Criminal Investigation (Covert Powers) Bill 2011 that the Freedom of 
Information Act would have no application at all in relation to covert powers. The committee in its report 
explored the fact that the public is prevented from accessing cabinet minutes for a period of 30 years; after that 
time, the public can access those minutes under the Freedom of Information Act. Although it is accepted that 
highly confidential matters are discussed in cabinet and that it is not appropriate to release that information to the 
public within a 30-year time span, there is still an overwhelming public interest in that information eventually 
being made available to the public for the purposes of transparency of government. The committee did not feel 
that that situation was any different in respect of the covert powers bill and that imposing a 30-year restriction on 
the access of information under the Freedom of Information Act would deal with any concerns that the police 
might have about operational matters or particular inquiries. After a period of 30 years it would be more than 
appropriate for that information to be made available because we believe, as a government and a society, in open 
and transparent government and bureaucracies. We know, from all the literature that has been written in relation 
to covert powers, that the risk of abuse of those powers is very high, and we need to be able to monitor and audit 
the use of those powers. That is why the committee made this recommendation. 

Hon MICHAEL MISCHIN: The government cannot support this amendment. I take issue firstly with the 
suggestion that there is somehow no difference between cabinet decisions and deliberations and the operation of 
this legislation, that this is a matter of open and transparent government, and that somehow it is more than 
appropriate for this information to be made publicly available after a period of 30 years. The purpose of 
excluding the State Records Act and the Freedom of Information Act is to ensure the safety of operatives and 
their families, and also the protection of methodology. That may not change over time; the techniques that the 
police have developed to infiltrate criminal organisations have been developed over a long period and are likely 
to remain, in essence, fairly static in the future. Private information relating to innocent parties involved in 
controlled operations is also not to be made public. The government believes that, even after a period of 
30 years, the release of information may occur during the period of an operative’s natural life. In any event, it is 
certain that the operative will have family and perhaps friends whose safety may be placed at risk should the 
name of their relative or friend be made known to the public or to any person seeking retribution for 
incarceration or financial loss. It would not be difficult to locate a family member if the family name is unique or 
unusual. There have already been cases in this state in which criminal elements have been prepared to murder 
police officers or ex-police officers; I need only mention the Hancock matter, in which retired police officer Don 
Hancock and a friend were destroyed by a bomb planted in his car. The risk is patent. 

The purpose of the exclusion of these acts is to protect the lives of those persons involved in covert operations 
and to protect operational information and methodologies that the government considers may still be relevant 
and may still put people at risk even after the passage of 30 years. The exclusion of these acts is also to ensure 
that any private information relating to innocent persons involved in controlled operations is not made known to 
the public. The proposed amendment, based on the committee’s recommendation, is something that the 
government cannot in conscience support. 

Hon ADELE FARINA: I will make a few comments in response to the statements made by the Attorney 
General. First of all, no evidence was provided to the committee of any operational procedures that would be put 
at risk if this information were to be made available. Also, no information was put before the committee of any 
operative who has been in service for more than 30 years. The third point I want to make is that anyone who has 



Extract from Hansard 
[COUNCIL — Tuesday, 11 September 2012] 

 p5348g-5357a 
Hon Michael Mischin; Chair; Hon Kate Doust; Hon Adele Farina; Hon Giz Watson 

 [3] 

lodged an application under the Freedom of Information Act will know how difficult it is to access the name of 
an individual through that process. It would be necessary for that individual to give permission for their name to 
be released. In all the numerous FOI applications I have lodged, not once has the name of an individual been 
disclosed, so I think the statement by the Attorney General that we cannot allow the disclosure of this 
information because it would put an operative at risk by revealing his or her name is simply not correct. The 
Freedom of Information Act has very clear provisions about the protection of individual details, and I would be 
amazed if that sort of information were to be released through the freedom of information process. It would 
require that individual to actually give consent for that information to be released and clearly, in these 
circumstances, it would be highly unlikely for that to happen. Based on precedent and the decisions made by the 
Information Commissioner to date, it is unlikely for that information to be released, so I do not think there is an 
issue in terms of the disclosure of the names or identities of operatives. 
Hon GIZ WATSON: I want to speak in support of the amendment. It is worth making a point about the 
example provided by the Attorney General in respect of a former police officer who was killed in an explosion. 
That incident was not to do with what he did in his role as a police officer.  
Hon Michael Mischin: I’m sorry, I missed that. 
Hon GIZ WATSON: I was just pointing out that the example the Attorney General used in relation to former 
detective Hancock did not flow from Hancock’s activities in the police force. 

Hon Michael Mischin: We do not know that, do we? 

Hon GIZ WATSON: We do not know one way or the other, but I am just saying that it is more likely to have 
flowed from his activity when he was the owner of a pub. 
Hon Michael Mischin: If you have evidence to support that proposition, I am sure the police would like to know 
it. 

Hon GIZ WATSON: I am just saying that it is not a very good example to use. 

Hon Michael Mischin: All I am saying is that there is a risk, and we do not know. The information was obtained 
from somewhere and it could just as easily have been through agencies that have assisted the police in the 
creation of false identities where people do their own detective work and work out where, under the FOI 
legislation, information can be obtained in order to piece together a jigsaw that would reveal an identity. It is a 
safeguard. I am not prepared to be as confident as Hon Adele Farina and say that it just will not happen. 

Hon GIZ WATSON: Suffice to say that the Greens (WA) support the amendment and the detailed rationale for 
the amendment in the committee’s report. We also support the submission made by the Information 
Commissioner in this regard. We support the amendment. 

Amendment put and negatived. 
Hon ADELE FARINA: I move — 

Page 8, lines 10 to 15 — To oppose the clause. 

I am instructed by the committee to move committee recommendation 6. This amendment relates to clause 9. 
The committee was very strongly of the view that its amendment for the 30-year limitation on non-access to that 
information was opposed and that the clause should be opposed. The reason for that is that there was absolutely 
no evidence provided to the committee in relation to why the application of these two acts should not apply 
under the Criminal Investigation (Covert Powers) Bill 2011. The committee remained unconvinced by the 
statements that were made and no evidence was provided to the committee in support of those statements. 

Hon MICHAEL MISCHIN: I cannot really take the argument any further, except to point out that 
corresponding legislation in South Australia, Queensland, Tasmania and the Australian Capital Territory also 
include provisions to exclude equivalent state and territory records and freedom of information legislation. As to 
the question of evidence, I can understand that some matters may not have been explored as fully by the 
committee as they might have been, given the committee was not meant to be looking into the policy of the bill 
anyway. Leaving that aside, the argument I have already presented in the government’s submission is sound. The 
government cannot support this amendment. 

Hon GIZ WATSON: I just wanted to make the point that the Attorney General is incorrect. I was not on the 
committee but I know enough about committee operations to know that the line of inquiry with regard to this 
clause does not go to the policy of the bill but to the operation of the bill. 

Hon Michael Mischin: How? 
Hon GIZ WATSON: It goes to the effect of the bill and how it will actually operate. To inquire into clause 9 is 
not an inquiry into the policy of the bill. 
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Hon Michael Mischin: The bill operates fine with it in there and it might operate fine without it, but that is not 
the point. 
Hon Kate Doust: You might want to get to your feet if you want to respond. 

The CHAIR: I am a little concerned about the responses. 

Hon Michael Mischin: My apologies. 

Amendment put and negatived. 
Clause put and passed. 
Grouped amendments to clauses 10 to 15, 17 to 22, 25, 26, 30, 37, 39, 47 to 53, 55, 66 and 79 — 

Hon MICHAEL MISCHIN: On 14 June this year, leave was sought without notice pursuant to standing order 
132(b) to put a number of amendments as one question. I will read them out if necessary, but there is a raft of 
them that take up about eight lines. The amendments are: 53/10, 54/10, 55/10, 56/10, 57/10, 58/10, 59/11, 60/12, 
61/12, 62/12, 63/12, 64/13, 65/14, 66/15, 67/15, 69/17, 70/17, 71/17, 72/18, 73/19, 74/19, 75/19, 76/19, 77/19, 
78/20, 79/20, 80/21, 82/22, 83/22, 85/25, 86/25, 87/25, 88/25, 89/25, 90/25, 91/25, 92/26, 95/26, 97/30, 98/30, 
100/37, 101/37, 102/37, 103/37, 104/37, 105/37, 109/39, 119/47, 120/47, 121/47, 122/47, 123/47, 124/48, 
125/48, 126/49, 127/49, 129/51, 130/51, 131/51, 132/51, 134/52, 135/52, 136/52, 137/52, 138/52, 140/53, 
141/53, 142/53, 143/53, 144/55, 149/66 and 155/79.  
The CHAIR: I need to make sure that leave is granted. The Attorney General seeks leave, pursuant to standing 
order 132(b), to put a number of amendments as one question. Is leave granted? 

Hon ADELE FARINA: If leave is granted to move all of those amendments, does that open up the whole bill 
for discussion? There are two sections where I think an amendment should be made but it is not being made, and 
I would like to explore that.  
The CHAIR: I will make sure leave is granted so that the minister can put the following amendments. If you, in 
turn, have similar issues with respect to deleting “chief officer of” and inserting “authorised officer for” in 
clauses other than those that are on the sheet, by all means you are encouraged to continue with that.  

Hon ADELE FARINA: At the time the debate goes to the specific clauses?  
The CHAIR: Absolutely. The first question I have is: is leave granted for the minister to put those amendments?  
Hon MICHAEL MISCHIN: By way of explanation, this group of amendments is consequential upon the 
Commissioner of Police being legislatively appointed the approving entity for controlled operations conducted 
by the Department of Fisheries. Many of the other amendments are required grammatically as a consequence of 
that particular decision. Unless it is sought to go through each one of them, that essentially is the point of this raft 
of amendments. They are all consequential upon each other. I understand Hon Adele Farina’s concern is with 
clauses 40 and 41 of the bill. We can deal with them when we come to them, but different considerations apply 
to that.  
Hon GIZ WATSON: This is a pretty unsatisfactory speed at which we are dealing with this. It would have been 
exceedingly helpful if we had been provided with the list the minister has read out at great speed, which I could 
not keep up with. I now kindly have a copy from the attendant. Maybe the rest of the members could have a copy 
of it. I am not opposed to dealing with them en bloc, but a list of amendments was read out at speed. I now want 
to cross check that they are the ones I am agreeing to. I suggest to the Attorney General that this process would 
work better if we had received this innocuous list of what he was going to move so that we had some ability to 
read it. Some of us are trying to scrutinise legislation in this place.  

Hon MICHAEL MISCHIN: My apologies, if members have not seen the document before. It was my 
understanding that it had been distributed. The copy I have is dated 14 June under the name of the Minister for 
Energy representing the Minister for Police. Having seen it on my file, I assumed that it had been distributed. I 
do apologise to members. There was no intention to do anything by sleight of hand; it was simply my 
assumption that the document had been available to the chamber. I am happy to have a copy of the amendment 
distributed. I do not want to defer these amendments because it would mean that a whole raft of incidental 
amendments dotted throughout the bill would disappear towards the end of the proceedings, which will make the 
process even more difficult. Perhaps, Mr Chair, if you will rise until the ringing of the bells, I can spend five or 
10 minutes taking members through them and, hopefully, allay any concerns about them.  
The CHAIR: That may well be the appropriate procedure at this point in time, so I will leave the chair until the 
ringing of the bells.  

Sitting suspended from 4.03 to 4.13 pm 
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The CHAIR: Members, before we go any further, there is just a correction to make sure that everybody is on the 
same page. With regard to the earlier change to the minister’s amendments at 124/48, when we changed that 
back to 47, that still is 124/48; but amendment 125/47, which follows, should read 125/48. I trust all members 
are au fait with that.  
Leave granted for the following amendments to be considered together.  
Hon MICHAEL MISCHIN: I move — 

That the grouped amendments be agreed to. 

The grouped amendments were as follows — 
 
Clause 10 
Page 8, line 19 — To delete “chief officer of” and insert —  

authorising officer for 
Page 9, line 2 — To delete “chief” and insert —  

authorising 
Page 9, line 14 — To delete “chief” and insert — 

authorising 
Page 9, line 21 — To delete “chief” and insert — 

authorising 
Page 9, line 23 — To delete “chief” and insert — 

authorising 
Page 9, line 27 — To delete “chief” and insert — 

authorising 
Clause 11 
Page 10, line 4 — To delete “chief” and insert — 

authorising 
Clause 12 
Page 10, line 10 — To delete “chief” and insert — 

authorising 
Page 11, line 11 — To delete “chief” and insert — 

authorising 
Page 11, line 15 — To delete “chief” and insert — 

authorising 
Page 11, line 20 — To delete “chief” and insert — 

authorising 
Clause 13 
Page 11, line 27 — To delete “chief” and insert — 

authorising 
Clause 14 
Page 12, line 12 — To delete “chief” and insert — 

authorising 
Clause 15 
Page 12, line 23 — To delete “chief” and insert — 

authorising 
Page 12, line 27 — To delete “chief” and insert — 

authorising 
Page 15, line 6 — To delete “chief” and insert — 

authorising 
Page 15, line 7 — To delete “chief” and insert — 

authorising 
Page 15, line 11 — To delete “chief” and insert — 

authorising 
Clause 18 
Page 15, line 16 — To delete “chief” and insert — 

authorising 
Clause 19 
Page 16, line 4 — To delete “chief” and insert — 
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authorising 
Page 16, line 30 — To delete “chief” and insert — 

authorising 
Page 17, line 5 — To delete “chief” and insert — 

authorising 
Page 17, line 7 — To delete “chief” and insert — 

authorising 
Page 17, line 11 — To delete “chief” and insert — 

authorising 
Clause 20 
Page 17, line 15 — To delete “chief” and insert — 

authorising 
Page 17, line 24 — To delete “chief” and insert — 

authorising 
Clause 21 
Page 18, line 11 — To delete “chief” and insert — 

authorising 
Clause 22 
Page 19, line 20 — To delete “chief” and insert — 

authorising 
Page 19, line 23 — To delete “chief” and insert — 

authorising 
Clause 25 
Page 21, line 8 — To delete “chief” and insert — 

authorising 
Page 21, line 11 — To delete “chief” and insert — 

authorising 
Page 21, line 12 — To delete “chief” and insert — 

authorising 
Page 21, line 14 — To delete “chief” and insert — 

authorising 
Page 21, line 17 — To delete “chief” and insert — 

authorising 
Page 21, line 22 — To delete “chief” and insert — 

authorising 
Page 22, line 30 — To delete “chief” and insert — 

Authorising 
Clause 26 
Page 23, line 3 — To delete “A chief” and insert — 

An authorising 
Page 23, line 10 — To delete “chief” and insert — 

authorising 
Clause 30 
Page 26, line 1 — To delete “chief officer of ” and insert —  

authorising officer for 
Page 26, line 8 — To delete “chief ” and insert —  

Authorising 
Clause 37 
Page 30, line 18 — To delete “chief officer,” and insert —  

authorising officer for the agency, 
Page 30, line 20 — To delete “chief officer,” and insert — 

authorising officer for the agency, 
Page 30, line 24 — To delete “chief officer; and” and insert — 

authorising officer for the agency; and 
Page 30, lines 25 and 26 — To delete “chief officer; and” and insert — 

authorising officer for the agency; and 
Page 30, line 29 — To delete “chief officer,” and insert — 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Extract from Hansard 
[COUNCIL — Tuesday, 11 September 2012] 

 p5348g-5357a 
Hon Michael Mischin; Chair; Hon Kate Doust; Hon Adele Farina; Hon Giz Watson 

 [7] 

authorising officer for the agency, 
Page 31, line 11 — To delete “chief officer” and insert — 

authorising officer for the agency 
Clause 39 
Page 33, lines 10 and 11 — To delete “chief officer;” and insert —  

authorising officer for the agency; 
Clause 47 
Page 40, line 14 — To delete “chief officer of ” and insert —  

authorising officer for 
Page 41, line 2 — To delete “chief ” and insert —  

authorising 
Page 41, line 30 — To delete “chief ” and insert — 

authorising 
Page 42, line 1 — To delete “chief ” and insert — 

authorising 
Page 42, line 5 — To delete “chief ” and insert — 

authorising 
Clause 48 
Page 42, line 9 — To delete “chief ” and insert — 

authorising 
Page 42, line 15 — To delete “chief ” and insert — 

authorising 
Clause 49 
Page 43, line 27 — To delete “chief ” and insert — 

authorising 
Page 44, line 2 — To delete “chief ” and insert — 

authorising 
Clause 51 
Page 45, line 30 — To delete “chief ” and insert — 

authorising 
Page 46, line 5 — To delete “chief ” and insert — 

authorising 
Page 46, line 11 — To delete “chief ” and insert — 

authorising 
Page 46, line 17 — To delete “chief ” and insert — 

authorising 
Clause 52 
Page 47, line 16 — To delete “chief ” and insert —  

authorising 
Page 47, line 17 — To delete “chief ” and insert — 

authorising 
Page 47, line 20 — To delete “chief ” and insert — 

authorising 
Page 47, line 26 — To delete “chief ” and insert — 

authorising 
Page 48, line 2 — To delete “chief ” and insert — 

authorising 
Clause 53 
Page, 48, line 29 — To delete “chief ” and insert — 

authorising 
Page 48, line 30 — To delete “chief officer or a delegate of the chief ” and insert —  

authorising officer or a delegate of the authorising 
Page 49, line 5 — To delete “chief ” and insert — 

authorising 
Page 49, line 8 — To delete “chief ” and insert — 

authorising 
Clause 55 
Page 50, line 18 — To delete “chief officer” and insert —  
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authorising officer for a law enforcement agency 
Clause 66 
Page 55, line 8 — To delete “chief officer of ” and insert —  

authorising officer for 
Clause 79 
Page 64, line 1 — To delete “A chief officer of ” and insert —  

An authorising officer for, or chief officer of, 
 

 

Grouped amendments put and passed.  
Clauses 10 and 11, as amended by grouped amendments, put and passed.  
Clause 12: Matters to be taken into account — all controlled operations — 
Hon ADELE FARINA: I move committee recommendation 9 — 

Page 10, line 33 — To insert after “have” — 
been 

During the committee’s hearing with the chief assessor, criminal injuries compensation, a drafting error in the 
clause was noted; namely, that the word “been” between the words “have” and “expected” had been 
inadvertently omitted. Although WA Police has acknowledged the omission and has said that it would be 
rectified during the committee passage of the bill, the committee has made this recommendation to ensure that 
that takes place.  
Hon MICHAEL MISCHIN: I indicate to the chamber that the amendment in my name on the supplementary 
notice paper at 30/12 will have the same effect as the amendment that has just been moved, so I will not be 
moving that amendment.  

Amendment put and passed.  
Clause, as amended, put and passed. 

Clause 13, as amended by grouped amendments, put and passed.  
Clause 14: Further matters to be taken into account — local controlled operations — 
Hon GIZ WATSON: I move —  

Page 12, after line 18 — To insert — 

(c) that the relevant offence is an offence against the law of this jurisdiction punishable 
by imprisonment for 7 years or more; and 

(d) that intelligence gathering is not the sole purpose of the operation.   

The purpose of this amendment is to raise the threshold in terms of when covert powers can be used in relation to 
local controlled operations.  

When this bill was presented to the public, it was supposedly about high profile and serious matters, particularly 
those of a cross-jurisdictional nature. This bill in fact goes down to a much lower level of operation; that is, local 
controlled operations, which is what clause 14 is about. Clause 14 is headed “Further matters to be taken into 
account—local controlled operations” and states — 

In addition to section 12, an authority to conduct a local controlled operation must not be granted unless 
the chief officer is satisfied on reasonable grounds — 
(a) that the controlled operation will be, or is likely to be, conducted wholly in this jurisdiction; 

and 

(b) that the nature and extent of the suspected criminal activity are such as to justify the conduct of 
a controlled operation in this jurisdiction. 

The Greens (WA) view is that the current wording is very broad. It provides a lot of discretion to the chief 
officer to decide whether the additional powers will be used; that is — 

that the nature and extent of the suspected criminal activity are such as to justify the conduct of a 
controlled operation in this jurisdiction. 

It is almost a circular definition—if it can be justified, authority can be given. These covert powers are serious 
additional powers that will be given in certain circumstances. This clause applies those powers too broadly. That 
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is why we move that the use of these powers for local controlled operations is further limited when the offence 
carries a significant penalty. The proposed amendment indicates that it is an offence that carries a penalty of 
imprisonment of seven years or more and also that it is not just an intelligence-gathering operation. This 
constrains local controlled operations to more accurately reflect what was certainly expressed as the intent of this 
bill, which was not to deal with low-level offending. If clause 14 is left as it is, it leaves a very broad discretion 
to the chief officer. I do not think that was the policy intention of this bill.  

Hon MICHAEL MISCHIN: The first point that needs to be made is that clause 14 cannot be read alone. It must 
be read in addition to section 12 of the act. Its marginal title is “Further matters to be taken into account—local 
controlled operations”. By its very terms, “In addition to section 12, an authority to conduct a local controlled 
operation must not be granted unless the chief officer is satisfied” of two matters. If we look at proposed 
section 12, there is a comprehensive list of things that must be fulfilled and of which the chief officer must be 
satisfied on reasonable grounds before we even get to the stage of looking at proposed section 14. There is not a 
much broader discretion; it is a very, very much more limited discretion. In the circumstances, limiting it even 
further in the manner proposed is neither practical nor warranted.  

I will deal with each of the two proposals in turn. I will start with the insertion of paragraph (c). If Western 
Australia were to adopt a seven-year threshold for local controlled operations, then the Commissioner of Police 
would be in a position whereby he would be permitting another participating jurisdiction with a three-year 
relevant offence as a cross-border threshold to come into Western Australia and undertake a controlled operation 
of the type that the commissioner would not himself be able to undertake, which would seem rather bizarre. It 
would result in an anomaly whereby a penalty above three years’ imprisonment, but below seven, in Western 
Australia could not be investigated by Western Australia Police by way of a controlled operation but it could be 
investigated by any other policing jurisdiction across the country. Although Queensland has defined “relevant 
offence” in section 229 of its Police Powers and Responsibilities Act 2000 to mean, at paragraph (a), “a seven 
year imprisonment offence”, the definition has a second limb at paragraph (b), “an indictable offence included in 
schedule 2”. Schedule 2 lists a further 30 offences, all having penalties of less than seven years’ imprisonment—
in fact nine offences in schedule 2 are punishable by imprisonment of three years or less. The practice suggests 
that the threshold in Queensland is too high and should not be used as a model for this proposed amendment, and 
for this state.  
As to the proposed amendment moved by Hon Giz Watson in relation to paragraph (d), there are occasions when 
Western Australia Police will need to carry out a controlled operation for the sole purpose of gathering 
intelligence. For example, it has been identified that individuals who appear to have connections to outlaw 
motorcycle gangs not established in this state are frequenting a certain gymnasium. Other intelligence holdings 
and events that have occurred outside Western Australia, such as turf wars between bikie gangs and other forms 
of gangs, raise suspicions within WA Police that this particular group intends to set up a chapter in Western 
Australia. An intelligence-gathering controlled operation commenced to assess the intention, capability and 
expertise of this group has been undertaken. There are safeguards that the chief officer has to be satisfied of, on 
reasonable grounds, before granting such approval. For example, there is a requirement in clause 12(1)(c) — 

that any unlawful conduct involved in conducting the operation will be limited to the maximum extent 
consistent with conducting an effective controlled operation; and 

Clause 14(b) requires — 

that the nature and extent of the suspected criminal activity are such as to justify the conduct of a 
controlled operation in this jurisdiction. 

Excluding intelligence-gathering operations would severely limit the capacity of Western Australia Police to be 
able to foresee criminal conduct of a serious nature and limit its ability to respond to that significantly. I 
understand that it would also be out of step with the abilities of other police forces across the country. I point out 
again that there are a number of paragraphs, (a) to (g), all read in the conjunctive rather than the disjunctive, so 
that the authorising officer needs to be satisfied of all those matters and those also in clause 14. The government 
cannot support the amendment and will not do so.  

Amendment put and negatived.  
Clause, as amended by grouped amendments, put and passed. 
Committee interrupted, pursuant to standing orders. 
[Continued on page 5367.]   
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